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paid shall not be required to be in-
cluded on the statement of account.

(g) The Receiving Agent shall make
payments of the allocable share of any
royalty payment received from any Li-
censee under this section to the Des-
ignated Agent(s) as expeditiously as is
reasonably possible following receipt of
the Licensee’s royalty payment and
statement of account as well as the Li-
censee’s Report of Use of Sound Re-
cordings under Statutory License for
the period to which the royalty pay-
ment and statement of account per-
tain, with such allocation to be made
on the basis determined as set forth in
paragraph (a) of this section. The Re-
ceiving Agent and the Designated
Agent shall agree on a reasonable basis
on the sharing on a pro-rata basis of
any incremental costs directly associ-
ated with the allocation method. A
final adjustment, if necessary, shall be
agreed and paid or refunded, as the
case may be, between the Receiving
Agent and a Designated Agent for each
calendar year no later than 180 days
following the end of each calendar
year.

(h) The Designated Agent shall dis-
tribute royalty payments on a reason-
able basis that values all performances
by a Licensee equally based upon the
information provided by the Licensee
pursuant to the regulations governing
records of use of performances; Pro-
vided, however, that Copyright Owners
and Performers who have designated a
particular Designated Agent may agree
to allocate their shares of the royalty
payments among themselves on an al-
ternative basis.

(i)(1) A Designated Agent shall pro-
vide to the Register of Copyrights:

(i) A detailed description of its meth-
odology for distributing royalty pay-
ments to Copyright Owners and Per-
formers who have not agreed to an al-
ternative basis for allocating their
share of royalty payments (hereinafter,
‘“‘non-members’’), and any amendments
thereto, within 30 days of adoption and
no later than 60 days prior to the first
distribution to Copyright Owners and
Performers of any royalties distributed
pursuant to that methodology;

(ii) Any written complaint that the
Designated Agent receives from a non-
member concerning the distribution of
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royalty payments, within 30 days of re-
ceiving such written complaint; and

(iii) The final disposition by the Des-
ignated Agent of any complaint speci-
fied by paragraph (i)(1)(ii) of this sec-
tion, within 60 days of such disposition.

(2) A Designated Agent may request
that the Register of Copyrights provide
a written opinion stating whether the
Agent’s methodology for distributing
royalty payments to non-members
meets the requirements of this section.

(j)) A Designated Agent shall dis-
tribute such royalty payments directly
to the Copyright Owners and Per-
formers, according to the percentages
set forth in 17 U.S.C. 114(g)(2), if such
Copyright Owners and Performers pro-
vide the Designated Agent with ade-
quate information necessary to iden-
tify the correct recipient for such pay-
ments. However, Performers and Copy-
right Owners may jointly agree with a
Designated Agent upon payment proto-
cols to be used by the Designated
Agent that provide for alternative ar-
rangements for the payment of royal-
ties to Performers and Copyright Own-
ers consistent with the percentages in
17 U.S.C. 114(2)(2).

(k) A Designated Agent may deduct
from the royalties paid to Copyright
Owners and Performers reasonable
costs incurred in the collection and dis-
tribution of the royalties paid by Li-
censees under §261.3, and a reasonable
charge for administration.

(1) In the event a Designated Agent
and a Receiving Agent cannot agree
upon a methodology for apportioning
royalties pursuant to paragraph (a) of
this section, either the Receiving
Agent or a Designated Agent may seek
the assistance of the Copyright Office
in resolving the dispute.

§261.5 Confidential information.

(a) For purposes of this part, ‘“Con-
fidential Information’ shall include
the statements of account, any infor-
mation contained therein, including
the amount of royalty payments, and
any information pertaining to the
statements of account reasonably des-
ignated as confidential by the Licensee
submitting the statement.

(b) Confidential Information shall
not include documents or information
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that at the time of delivery to the Re-
ceiving Agent or a Designated Agent
are public knowledge. The Receiving
Agent or a Designated Agent that
claims the benefit of this provision
shall have the burden of proving that
the disclosed information was public
knowledge.

(¢c) In no event shall the Receiving
Agent or Designated Agent(s) use any
Confidential Information for any pur-
pose other than royalty collection and
distribution and activities directly re-
lated thereto; Provided, however, that
the Designated Agent may report Con-
fidential Information provided on
statements of account under this part
in aggregated form, so long as Con-
fidential Information pertaining to any
Licensee or group of Licensees cannot
directly or indirectly be ascertained or
reasonably approximated. All reported
aggregated Confidential Information
from Licensees within a class of Li-
censees shall concurrently be made
available to all Licensees then in such
class. As used in this paragraph, the
phrase ‘‘class of Licensees’” means all
Licensees paying fees pursuant to
§261.4(a).

(d) Except as provided in paragraph
(c) of this section and as required by
law, access to Confidential Information
shall be limited to, and in the case of
paragraphs (d)(3) and (d)(4) of this sec-
tion shall be provided upon request,
subject to resolution of any relevance
or burdensomeness concerns and reim-
bursement of reasonable costs directly
incurred in responding to such request,
to:

(1) Those employees, agents, consult-
ants and independent contractors of
the Receiving Agent or a Designated
Agent, subject to an appropriate con-
fidentiality agreement, who are en-
gaged in the collection and distribution
of royalty payments hereunder and ac-
tivities directly related thereto, who
are not also employees or officers of a
Copyright Owner or Performer, and
who, for the purpose of performing
such duties during the ordinary course
of employment, require access to the
records;

(2) An independent and qualified
auditor, subject to an appropriate con-
fidentiality agreement, who is author-
ized to act on behalf of the Receiving
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Agent or a Designated Agent with re-
spect to the verification of a Licensee’s
statement of account pursuant to
§261.6 or on behalf of a Copyright
Owner or Performer with respect to the
verification of royalty payments pursu-
ant to §261.7;

(3) In connection with future Copy-
right Arbitration Royalty Panel pro-
ceedings under 17 U.S.C. 114(f)(2) and
112(e), under an appropriate protective
order, attorneys, consultants and other
authorized agents of the parties to the
proceedings, Copyright Arbitration
Royalty Panels, the Copyright Office
or the courts; and

(4) In connection with bona fide roy-
alty disputes or claims by or among Li-
censees, the Receiving Agent, Copy-
right Owners, Performers or the Des-
ignated Agent(s), under an appropriate
confidentiality agreement or protec-
tive order, attorneys, consultants and
other authorized agents of the parties
to the dispute, arbitration panels or
the courts.

(e) The Receiving Agent or Des-
ignated Agent(s) and any person identi-
fied in paragraph (d) of this section
shall implement procedures to safe-
guard all Confidential Information
using a reasonable standard of care,
but no less than the same degree of se-
curity used to protect Confidential In-
formation or similarly sensitive infor-
mation belonging to such Receiving
Agent or Designated Agent(s) or per-
son.

(f) Books and records of a Licensee,
the Receiving Agent and of a Des-
ignated Agent relating to the payment,
collection, and distribution of royalty
payments shall be kept for a period of
not less than three (3) years.

§261.6 Verification of statements of ac-
count.

(a) General. This section prescribes
general rules pertaining to the
verification of the statements of ac-
count by the Designated Agent.

(b) Frequency of wverification. A Des-
ignated Agent may conduct a single
audit of a Licensee, upon reasonable
notice and during reasonable business
hours, during any given calendar year,
for any or all of the prior three (3) cal-
endar years, and no calendar year shall
be subject to audit more than once.
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